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COMMENTS
Barnett: The Corporation
as a Partner: The Florida Change

THE CORPORATION AS A PARTNER: THE FLORIDA CHANGE
Until 1970, any Florida corporation wishing to associate for a business
purpose with an individual or another corporation was confronted with the
"general rule" that a corporation cannot be a partner, in either a limited
or general partnership, unless there is proper statutory authority or prior
shareholder approval, indicated by appropriate provisions in the corporate
charter.2 Although not expressly articulated in any reported decisions there
was a consensus that a corporation could not be a general partner in Florida
prior to the amendment of the corporation act.3 In May 1970 the Florida
Legislature provided for adequate compliance with the general rule by inserting into the Florida Corporation Act 4 an additional corporate power5 that
permits corporations to enter into general or limited partnerships for any
purposes set forth in its articles of incorporation. 6
The purpose and rationale behind this enactment was to "allow corporations to enter into business arrangements with other individuals or corporations and to enable Florida corporations to do what every other business
entity" may do under currently existing law.7 It is believed that the statute
1. An early case that states the proposition of the general rule is Whittenton Mills v.
Upton, 76 Mass. 582 (1858): "Mhe business of every . . . corporation shall be managed and
conducted by the president and directors thereof and such other officers, agents and factors
as the company shall think proper to authorize for that purpose. It is plain that [such
officers cannot conduct corporate business] where a partnership exists."

2. H.

BALLANTINE, CORPORATIONs

§87 (rev. ed. 1946).

3. See, e.g., [1955-1956] FLA. ATr'Y GEN. BIENNiAL REP. 651 where it was stated a corporation has no implied powers to become a partner with another corporation or an
individual in a general partnership. The Florida supreme court implied the general rule
when it stated: "A corporation entity has only such rights and powers as are conferred
upon it by express or implied provisions of law." McQuaig v. Gulf Naval Stores, 56 Fla.
505, 509, 47 So. 2d 3-4 (1908) (dictum). Apparently, however, a Florida corporation would
have been a limited partner. In 1961 the Florida Legislature enacted FLA. STAT. §620.011
(1969). an optional provision of the Uniform Limited Partnership Act, which specifically
provides that "the word 'person' includes individuals, partnerships, corporations and other
associations . .. ." (Emphasis added.) The Act also provides that a "limited partnership is
a partnership formed by two or more persons under the provisions [of the U.L.P.A.]." FLA.

§620.01 (1969).
4. FLA. STAT. §§608 et seq. (1969).
5. FA. STAT. §608.13 (18) (Supp. 1970).

STAT.

6. Fla. S. 306, introduced into the legislature by Senator K. Myers (Dade), was enacted
into law May 1, 1970, without the Governor's approval. It amended Fla. Stat. §608.13
(1969) by adding a new subsection (18) to read: "[A corporation shall have the power to]
[e]nter into general partnerships, limited partnerships (whether the corporation be a limited
or general partner), joint ventures, syndicates, pools, associations, and other arrangements
for carrying on one or more of the purposes set forth in its articles of incorporation, jointly
or in common with others, so long as the participating corporation, person or association
would have power to do so alone." FLA. STAT. §608.13 (18) (Supp. 1970).
7. The official comment to Fla. S. 306 (1970) maintained that the absence of this power
heretofore severely limited the potential economic activities of Florida corporations and put
them at a disadvantage with respect to corporations organized in other jurisdictions that
have specifically allowed such arrangements through statutory provisions. Fla. S. 306 (statutory comment). Thirty-six other jurisdictions have legislated specifically to allow corpora-
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will increase the types and purposes of business enterprises in which Florida
corporations may engage8 Greater economic resources can be combined in the
partnership entity, thus allowing for greater economic activity and increased
business growth.9
A commonly expressed rationale for requiring statutory authority to permit a corporation to join a partnership is that under the "concession theory"' 0
of corporate existence, a corporation may be a partner only as a result of a
grant of power from the state.-' Another explanation offered is that shareholders of the corporation are entitled to assume, in the absence of notice to
the contrary in the charter, that the directors will conduct corporate business
without sharing their duties and responsibilities with others.' 2 Adhering to
these rationales, most courts have upheld the general rule.U
Corporate theory contemplates that presidents and directors will separately
and exclusively manage the business of the corporation. 4 Partnership management, however, allows each partner the power, as a general agent for
the partnership, to bind the others by his individual act.15 Thus, placing
a corporation in a partnership normally involves such a delegation of corporate powers that corporate management is beyond the exclusive control of the
dons to be partners: ALASKA STAT. §10.05.009(18) (1970); ARK. STAT. ANN. §64-104(B)(6)
(1966); COLO. REV. STAT. ANN. §31-2-1 (18) (1963); D.C. CODE ANN. §29-904(g) (1968);
GA. CODE ANN. §22-202(b) (10) (1969); IDAHo CODE ANN. §30-114 (L) (1967); ILL. REV. STAT.
ch. 32, §157-5g (1971); IOWA CODE §496 A.4(19) (1969); LA. REV. STAT. tit. 12, §41 (5) (1968);
MD. ANN. CODE art. 23, §9(a)(7) (1966); MicH. COMp. LAws §450.10 (a) (1968); MIss. CODE
ANN. §5309-04(g) (1968); Mo. REv. STAT. §351.385(5) (1966); MONT. REV. CODE ANN. §152204 (g) (1967); NEB. REV. STAT. §21-2004 (18) (1970); NEv. REv. STAT. §78.070 (8) (1965); N.J.
REV. STAT. §14A:3-1 (M) (1969); N.M. STAT. ANN. §51-24-4 (G) (1969); N.Y. Bus. CoRP,. LAws
§202-15 (McKinney 1963); N.C. GaN. STAT. §55-17(b)(5)(6) (1969); N.D. CENT. CODE
§10-19-04(7) (1960); OHIO REV. CODE ANN. tit. 15, §1701.13E(4) (Page 1970); OKLA. STAT.
tit. 18, §1.19(7) (1953); ORE. REV. STAT. §57-030(7) (1969); PA. STAT. tit. 15, §1302(18) (1967);
P.R. LAws ANN. tit. 14, §1202(11) (1968); R.I. GEN. LAWS ANN. §7-1.1- 4 (q) (1970); S.C.
CODE. ANN. §12-12.2 (a) (14) (A) (1970); S.D. COMp. LAWS ANN. §47-2-58 (7) (1967); TENN. CODE
ANN. §48-402(h) (1970); TEx. Bus. CoRP. Aar art. 2.02 (A)(7) (1956); UTAH CODE ANN.
§16-10-4(g) (1969); VA. CODE ANN. §13.1-3(g) (1970); WASH. REV. CODE tit. 23A.08.020(7)
(1970); Wis. STAT. §180.04(6) (1965); Wyo. STAT. ANN. § 17-36.4(g) (1965).
8. See Fla. S. 306 (1970) (statutory comment).

9. Id.
10. See generallyA. Berle, Jr., HistoricalInheritance of American Corporations,reprinted
in W. CARY,CASES AND MATERIALS ON CORPORrATONS I (4th ed. 1970).
11. Breinig v. Sparrow, 39 Ind. App. 455, 80 N.E. 37 (1907).
12. The Tennessee supreme court has said: "The whole policy of the law creating and
regulating corporations looks to the exclusive management of the affairs of each corporation
by the officers provided for or authorized by its charter. This management must be separate
and exclusive." Mallory'v. Hananer Oil Works, 36 Tenn. 598, 604-05, 85 S.W. 396, 399 (1888).
13. E.g., Bishop v. American Preservers Co., 157 IM. 284, 41 N.. 765 (1895) (dictum);
White Star Line v. Star Line of Steamers, 141 Mich. 604, 105 N.W. 135 (1905); People v.
North River Sugar Refining CO., 121 N.Y. 582, 625, 24 N.E. 834, 840 (Ct. App. 1890);
State ex rel. Attorney General v. Standard Oil CO., 49 Ohio St. 137, 30 N.E. 279 (1892).
14. R. STEVENS, HANDBOOK ON TiE LAw OF PRIVATE CORPORA71ONS §47, at 231-32 (2d ed.
1949).
15. See UNIFORM PARTNERSHp Acr §9 (1). The same result is obtained under the common
law of partnerships. J. CRANE & A. BROMBERG, LAw OF PARTNERSHIP §49, at 275-77 (1968).
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directors and officers, contrary to the intent of the corporation laws.26 The
general rule reflects a policy of protecting shareholders against exposure of
the corporate enterprise to risks and liabilities created in a manner not contemplated at the time of investment.17
Corporations have also been prohibited from being a partner by arguing
that the business entered into as a partnership is entirely different from
that for which the corporation was chartered and thus ultra vires.18 However,
this rationale is not frequently used. Jurisdictions that cling to the general
rule that a corporation cannot be a partner without charter or statutory
authority frequently state the rule without giving a reason for doing so.' 9
Many jurisdictions have escaped the general rule by holding that the
association in question is not a partnership, but a coownership, 20 a lease, 21
a loan,2 2 an agency relationship,2 a contract of employment, 24 or even a
limited partnership. 25 More commonly, however, courts have circumvented
the general rule by calling the association a joint venture.26 In the absence
of express prohibitory provisions, a corporation has the capacity to enter into
a binding agreement for a joint venture, the purpose of which is within its
corporate powers.27 It is difficult to distinguish realistically between a joint
venture and a partnership. Usually the difference is stated that a partnership
is formed for the transaction of general business of a particular kind and a
joint venture is formed for a single transaction of specific duration for a
16. Cf. Fla. Stat. §608.09 (1) (1969): "The business of every corporation shall be managed
and its corporate powers exercised by a board of not less than three directors." This section
was amended by FLA. STAT. §608.09(1) (Supp. 1970) to allow corporate management by a

single director. Prior to the enactment of

FLA. STAT.

§608.13 (18) (Supp. 1970), allowing

corporations to act as partners, this section could have provided a statutory basis for

disallowing corporate participation in a partnership.
17. Committee, May a CorporationBe a Partner?, 17 Bus. LAw. 514 (1962).
18. See Williams v. Johnson, 208 Mass. 544, 95 N.E. 90 (1911), in which the Massachu-

setts court upheld an injunction preventing a railroad corporation from going into partnership to develop land not connected with the railroad business. Many banking corporations
have been disallowed partnership status based on a finding that the partnership entered was
ultra vires-beyond the scope of its charter. E.g., First Natal Bank v. Stokes, 134 Ark. 368,
203 S.W. 1026 (1918) (buying cattle); Cole v. Rome Say. Bank, 96 Misc. 188, 161 N.YS. 15

(Oneida County Sup. Ct. 1916) (theatrical business). FLA. STAT. §608.13(18) (Supp. 1970)
provides statutory authorization to participate in partnership arrangements only for those

purposes set forth in the articles of incorporation.
19. E.g., L. J. Mestier & Co. v. A. Chevalier Paving Co., 108 La. 562, 32 So. 520 (1901).
The general rule is no longer applicable in Louisiana. LA. REv. STAT. tit. 12, §41(5) (1968).
20. Ostling v. Ostlind Valve, Inc., 178 Ore. 161, 165 P.2d 779 (1946).
21. McTigue v. Arctic Ice Cream Supply Co., 20 Cal. App. 708, 130 P. 165 (1912).
22. Threads, Inc. v. Williams, 84 Ga. App. 804, 67 S.E.2d 591 (1951).
23. Hoshor-Platt Co. v. Miller, 238 Mass. 518, 131 N.E. 310 (1921).
24. Wash v. Atlantic Research Associates, Inc., 321 Mass. 57, 71 N.E.2d 580 (1947).
25. Consolidated Furniture Mfrs. v. Goldstein, 140 Cal. App. 563, 35 P.2d 627 (1934).
26. Transcontinental Oil Co. v. Mid-Kansas Oil & Gas Co., 29 F.2d 323 (5th Cir.),
cert. denied, 279 U.S. 853 (1928); see Red Robin Stores, Inc. v. Rose, 274 App. Div. 462, 466,
84 N.Y.S.2d 685, 689 (Ist Dep't 1948), in which the court stated: "I]here is nothing
inherently illegal in a corporation entering into a joint venture, when such venture does
not deviate from the business for which it was organized."
27. Kasishke v. Baker, 146 F.2d 115 (10th Cir.), cert. denied, 325 U.S. 856 (1944).
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saying merely that a
particular purpose.28 One court distinguished the two by
29
partner.
a
not
but
venturer,
joint
corporation could be a
The reasoning of these courts seems tenuous at best. The anomaly of
upholding the general rule while allowing a corporation to appoint a stranger
as its agent with the power to bind it in contract or in tort, or even to
act as general manager, is obvious.8 0 Recognizing this inconsistency, many
courts abandoned the general rule and held that a corporation could enter
into a partnership when the power could be reasonably implied under the
provisions of the charter.s1
Where the general rule may otherwise be applicable, the concept of
estoppel may be invoked to prevent an injustice when a corporation has entered into a partnership relationship and an individual has relied on the
entity to his detriment.3 2 Thus, it has been held in a number of cases that
once a partnership has been formed neither the individual member s nor the
corporate partner 4 can set up the invalidity of the partnership contract.
Corporations have also been estopped from denying the existence of a valid
5
partnership in suits by third parties against the partnership, especially
where the contract creating the liability was in furtherance of the corporate
purposes as expressed in its charter. 86
In summary, although the general rule prohibits corporations from entering
7
into a partnership, the underlying rationale is questionable. Its effect has
8
been weakened by many courts through the doctrine of estoppel: and the use
LATrY & G. FRAMPTON, BASic BusINEss AssoCIATONs 605-07 (1963).
29. Keyes v. Nims, 43 Cal. App. 1, 184 P. 695 (1919).
30. See generally Rowley, The Corporate Partner,14 MINN. L. REV. 769 (1930).
31. E.g., Trivison v. Steiner, 41 Ohio App. 35, 179 N.E. 208 (1931); Memphis Natural
Gas Co. v. Pope, 178 Tenn. 580, 161 S.W.2d 211 (1941). See generally Williams, Corporations
or Partnerships, 1955 WASH. U.L.Q. 76 (1955). Some early decisions held there has never
been an essential illegality in the power of the corporation to form a partnership, but the
existence and valid exercise of such a power depends solely upon its being embodied in the
corporate charter, News-Register Co. v. Rockingham Publishing Co., 118 Va. 140, 86 S.E.
874 (1915); or authorized by state statute. Haiku Sugar Co. v. Johnstone, 249 F. 103 (9th
Cir. 1918). However, this power to be a partner may be impliedly as well as expressly
given. News-Register Co. v. Rockingham Publishing Co., 118 Va. 140, 86 S.E. 874 (1915);
Universal Pictures Corp. v. Roy Davidge Film Laboratory, Ltd., 7 Cal. App. 2d 366, 45
P.2d 1028 (1935), accord, Coronet Constr. Co. v. Palmer, 194 Cal. App. 2d 603, 15 Cal.

28. See E.

Rptr. 601 (1961).
32.
33.
34.

E.g.,
E.g.,
E.g.,
E.g.,

Tatum v. Acadian Prod. Corp., 35 F. Supp. 40, 45 (D.C. La. 1940).
J. P. Barnett Co. v. Ludeau, 171 La. 21, 129 So. 655 (1930).
Boyd v. American Carbon Black Co., 182 Pa. 206, 37 A. 937 (1897).

Hayes-Thomas Grain Co. v. A. F. Wilcox Contracting Co., 144 Ark. 621, 223
35.
S.W. 357 (1920).
36. Traders' Loan & Inv. Co. v. Butcher, 74 Ind. App. 548, 129 N.E. 257 (1920). In
other cases discussing estoppel, although the corporation could not enter into partnerships,
they were held to be liable as joint venturers, Forino Co. v. Karnheim, 240 Mass. 574, 134
N.E. 605 (1922), or allowed to sue third parties as joint venturers, Whittenton Mills v. Upton,
76 Mass. 582 (1858).
37. See Port Arthur Trust v. Muldrow, 155 Tex. 612, 291 S.W.2d 312 (1958); Annot.,
60 A.L.R.2d 913 (1956).
38. See Traders' Loan & Inv. Co. v. Butcher, 74 Ind. App. 548, 129 N.E. 257 (1920).
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of tenuous distinctions to avoid a determination of a partnership 39 The rule
has been repealed by thirty-six state legislatures, many following the lead of
the Model Business Corporation Act.4 0 By permitting a corporation to become
a partner, the Florida Legislature has provided the business community with
increased flexibility in economic endeavors. Combined with the recent adoption of other liberalizing amendments to the corporation statutes,4 1 Florida
has taken a step toward attracting industry and enhancing the state's economic
development.

LESUE J. BARNETr

39. McTigue v. Arctic Ice Cream Supply Co., 20 Cal. App. 708, 150 P. 165 (1912).
40. ABA-AUI MODEL Bus. CoRP. Acr §4(g) (1953) states: "Each corporation shall have
power to purchase ...
or otherwise . . . acquire.. . shares or other interests in, or obligations of, other domestic or foreign corporations, associations, partnerships or individuals
S." (Emphasis added.)
41. The 1970 Florida Legislature passed significant amendments liberalizing existing
corporation statutes, eg., FLA. STAT. §608.21 (1) (Supp. 1970) (amends Fla. Stat. §608.21 (1)
(1969) by providing authorization for Florida corporations to merge and consolidate with
corporations of jurisdictions other than one of the United States); FLA. STAT. §608.03 (1) (a)
(Supp. 1970) (amends Fla. Stat. §608.03 (1) (a) (1969) to allow corporate formation by one
or more natural persons); FLA. STAT. §608.09(1) (Supp. 1970) (amends Fla. Stat. §608.09(1)
(1969) to allow boards of directors to be compond of one or more persons).
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